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There are no secure rights without the right of free speech. Free speech is the 

right that is necessary to defend all other rights. Student free speech is an 

essential foundation for societal free speech. We will not have a society that 

values and protects free speech without valuing and protecting free speech for 

students. Schools must serve as the essential nurseries of our democracy and as 

examples of the responsible exercise of rights in a free society including free 

speech.  We cannot expect students to spend most of their waking hours in 

institutions devoid of meaningful rights to freedom of speech and then emerge 

as adults prepared to exercise and defend democratic freedoms including free 

speech. Students who learn to exercise free speech rights in schools are more 

likely to become adults ready to exercise free speech rights in a civil 

democracy. This article addresses the ongoing evolution of student free speech 

rights in the U.S., providing a brief overview of free speech law; a review of 

student speech law in public K-12 schools and in public higher education 

institutions; a guide to applying the Tinker test in practice; a discussion of the 

continuing evolution of student speech law in public educational institutions; a 

review of freedom of the press in public educational institutions; and 

conclusions on the evolution of student speech. 

Keywords: Free; Speech; Student; Tinker Test; PK-12 

INTRODUCTION  

At of the core of the U.S. Constitution‟s First Amendment free speech 

protections are strong protections for individual political and religious speech 

(Dayton 2019). Political and religious speech are most vigorously protected 

because these types of speech historically have been the primary targets of 

government censorship. Government officials always have been tempted to use 

their official powers to silence critics and to suppress the commu- nication of 

ideas or information that may threaten the current political or religious regime. 
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Speakers have the right to express their beliefs, and it is up to listeners, not 

government officials, to decide what is true and worth repeating. 

The First Amendment wisely provides broad protections for free speech.  

But free speech rights cannot be absolute when the free speech of one person 

threatens the rights or safety of others. As Justice Holmes said: “The most 

stringent protection of free speech would not protect a man falsely shouting fire in 

a theater and causing a panic (Schenck v. United States 1919, p. 52)”. Within an 

evolving hierarchy of First Amendment protections, the Court generally prohibits 

content-based censorship, with political and religious speech receiving the 

greatest protections, commercial speech receiving less rigorous protection, and 

obscenity falling outside of the scope of constitutional protection (Dayton 2019, 

supra note 1, at 140). 

The Court recognizes freedom of speech as a fundamental right under the 

U.S. Consti- tution. Government officials may only limit fundamental rights, 

including constitutionally protected speech, by establishing that limitations are 

necessary to a compelling interest and narrowly tailored to achieving that interest. 

The Court also has recognized, however, that government officials may apply 

reasonable time, place, and manner regulations to speech where these regulations 

are content-neutral; serve an important public interest; and leave open adequate 

alternative routes of communication (Dayton 2019, supra note 1, at 140).   

Further, the Court has recognized the necessity of different standards for 

different modes of communication.  For example, the Court has allowed greater 

restrictions on general broadcast communications than on print media (Dayton 

2019, supra note 1, at 140). The Court has also recognized different protections in 

different contexts, vigorously protecting free speech in traditional open public 

forums such as public streets and parks, and allowing stronger regulations in 

forums dedicated to limited purposes, such as public business meetings, when 

these restrictions are warranted under the circumstances and are not a mere pretext 

for limiting protected speech (Dayton 2019, supra note 1, at 140–41). 

Public forums range from open forums such as public parks and streets, to 

limited open forums including public educational institutions, and closed forums 

such as meetings on national security or other matters legitimately requiring 

exclusion of direct public participation.  In some circumstances reasonable time, 

place, and manner restrictions on speech are necessary to preserve the public 

forum for its intended purposes.  These restrictions do not violate the First 

Amendment when they serve important public interests; do not discriminate based 

on the political or religious viewpoint of the speaker; and leave open adequate 

alternative routes for free speech (Dayton 2019, supra note 1, at 141). 

Freedom of speech is protected not only for the benefit of individuals, but 

also to assure the free flow of information that leads to the political, intellectual, 

and cultural advancement of the society through the marketplace of ideas. 

Innovative and productive ideas flourish in a free environment where the only 
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limits these ideas are subjected to are the tests of public debate and the reason of 

an educated and free people. Similarly, ideas that are potentially dangerous to the 

community are also best refuted in open debate (Dayton 2019, supra note 1, at 

141)1. 

A public educational institution is not, however, a public street or a public 

park. From the public school through the public university, sufficient order is 

necessary for effective instruction and other educational activities. School 

officials must maintain necessary order in the classroom and on the campus to 

achieve their essential educational missions and to protect the safety and well-

being of all persons on the campus. However, public educational institutions are 

not military units in which free speech exists only in theory, absolute conformity 

is required, and subordinates are expected to follow all orders immediately and 

without question or debate (Dayton 2019, supra note 1, at 141). 

STUDENT SPEECH IN PUBLIC K-12 SCHOOLS 

Disputes over free speech frequently have involved public K-12 schools, 

with the Court addressing the proper balance between individuals‟ rights of free 

speech and legitimate institutional needs. In Tinker the Court addressed the scope 

of students‟ free speech rights in public educational institutions, establishing the 

legal foundation for student speech (Tinker v. Des Moines 1969). 

In Tinker v. Des Moines, Mary Beth Tinker, a public school student, was 

punished by public school officials for wearing a black armband protesting against 

war (Tinker v. Des Moines 1969). The Court held that in cases involving student 

political speech school officials may only limit this speech if they can establish it 

would “materially and substantially interfere with the requirements of appropriate 

discipline in the operation of the school (Tinker v. Des Moines 1969, at 505)” and 

“where there is no finding and no showing that engaging in the forbidden conduct 

(Tinker v. Des Moines 1969, at 509)” meets this standard, punishments violate 

students‟ free speech rights and “cannot be sustained (Tinker v. Des Moines 1969, 

at 509)”. 

In Tinker, the Court famously stated: “It can hardly be argued that either 

students or teachers shed their constitutional rights to freedom of speech or 

expression at the schoolhouse gate (Tinker v. Des Moines 1969, at 506)”. The 

Court declared: “Students in school as well as out of school are „persons‟ under 

our Constitution. They are possessed of fundamental rights which the State must 

respect, just as they themselves must respect their obligations to the State (Tinker 

v. Des Moines 1969, at 511)”. 

Although recognizing a constitutional right to speech by students, the Court 

has also emphasized the importance of teaching children civility and tolerance. 

The Court stated in Bethel School District v. Fraser that public schools “must 
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inculcate the habits and manners of civility” and that this must “include tolerance 

of divergent political and religious views, even when the views expressed may be 

unpopular (Bethel v. Fraser 1986, 680–81)2“. While recognizing students‟ rights 

to freedom of speech, the Court has emphasized the accompa- nying responsibility 

of exercising civility in expressing their opinions. The Court noted: “Indeed the 

„fundamental values necessary to the maintenance of a democratic political 

system‟ disfavor the use of terms of debate highly offensive or highly threatening 

to others . . . . The inculcation of these values is truly the „work of the schools 

(Bethel v. Fraser 1986, 683).‟” Courts have recognized that divergent views are 

tolerated in a democratic society and that civil discourse is the appropriate way to 

express individual views and opposition to the views of others (Wilson v. 

Chancellor 1976). 

The Court has also distinguished between individual student speech, as in 

Tinker v. 

Des Moines (1969) and student speech in public school sponsored and 

controlled forums, as in Bethel v. Fraser (1986) and Hazelwood v. Kuhlmeier 

(1988). In Hazelwood the Court held “educators do not offend the First 

Amendment by exercising editorial control over the style and content of student 

speech in school sponsored expressive activities so long as their actions are 

reasonably related to legitimate pedagogical concerns (Hazelwood v. Kuhlmeier 

1988, at 273)”. Further, the Court suggested that student speech in public school 

sponsored forums can be distinguished from individual student speech because 

school sponsored speech involves “expressive activities that students, parents, and 

members of the public might reasonably perceive to bear the imprimatur of the 

school (Hazelwood v. Kuhlmeier 1988, at 271; also Dupre 2008)”. 

Viewed together, the Court‟s cases indicate that student speech in public 

schools gen- erally falls into two categories: (1) student speech involving 

individual student expression, as in Tinker v. Des Moines (1969) and (2) student 

speech in public school sponsored forums, as in Bethel v. Fraser (1986) and 

Hazelwood v. Kuhlmeier (1988). In Tinker the Court declared that to lawfully 

limit individual student speech, school officials must establish that the speech 

would “materially and substantially interfere with the requirements of appropriate 

discipline in the operation of the school (Tinker v. Des Moines 1969, 509)4“. 

Although school officials may apply reasonable time, place, and manner 

restrictions to student expressive activities, if they cannot establish that the speech 

“materially and substantially” interferes with “appropriate discipline in the 

operation of the school” the speech generally cannot be prohibited or punished 

consistent with the First Amendment (Tinker v. Des Moines 1969). 

Concerning student speech in public school sponsored forums, such as 

school convo- cations, performances, athletic events, school newspapers, and 

other expressive activities that students, parents, and members of the public might 

reasonably perceive as bearing the “imprimatur of the school” (Hazelwood v. 
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Kuhlmeier 1988, 271) school officials generally have much broader discretion to 

limit student speech. Where the forum for expression is sponsored by the school 

or reasonably perceived as bearing the imprimatur of the school, as in Bethel v. 

Fraser 1986, 6855 and Hazelwood v. Kuhlmeier (1988)6, student expression can 

be limited based on establishing a legitimate educational rationale for limiting the 

speech (Hazelwood v. Kuhlmeier 1988, 273). 

STUDENT SPEECH IN PUBLIC HIGHER EDUCATION INSTITUTIONS 

The factual context for the Court‟s 1969 decision in Tinker involved children 

in K-12 public schools (Tinker v. Des Moines 1969). But in 1972 in Healy v. 

James (1972), the Court made it clear that free speech rights recognized in Tinker 

applied to public university campuses with even greater force: 

At the outset we note that state colleges and universities are not enclaves 

immune from the sweep of the First Amendment.  “It can hardly be argued that 

either students or teachers shed their constitutional rights to freedom of speech or 

expression at the schoolhouse gate”. Tinker (1969). Of course, as Justice Fortas 

made clear in Tinker, First Amendment rights must always be applied “in light of 

the special characteristics of the . . . environment” in the particular case. And, 

where state-operated educational institutions are involved, this Court has long 

recognized “the need for affirming the comprehensive authority of the States and 

of school officials, consistent with fundamental constitutional safeguards, to 

prescribe and control conduct in the schools”. Yet, the precedents of this Court 

leave no room for the view that, because of the acknowledged need for order, First 

Amendment protections should apply with less force on college campuses than in 

the community at large. Quite to the contrary, “(t)he vigilant protection of 

constitutional freedoms is nowhere more vital than in the community of American 

schools”. Shelton v. Tucker, 364 U.S. 479 (1960). The college classroom with its 

surrounding environs is peculiarly the “marketplace of ideas”, and we break no 

new constitutional ground in reaffirming this Nation‟s dedication to safeguarding 

academic freedom. (Healy v. James 1972, at 180–81) 

There is no greater marketplace of ideas than a university campus (Healy v.  

James 1972, at 180–181)7. Because free speech rights are strongly protected for 

children in K-12 public schools, a fortiori, these rights must be even more 

rigorously protected for adults in public institutions of higher education at the 

epicenter of the marketplace of ideas and academic freedom (Healy v. James 

1972, at 180–81). Therefore it could be logically deduced that the Court‟s 

decision in Tinker, protecting rights of free speech in public K-12 schools, also 

governs public higher education institutions, but with even greater strength, as the 

Court affirmed in its decision in Healy (Healy v. James 1972, at 180–81). 
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This same logic does not, however, yield the result that the Court‟s decisions 

in Bethel v. Fraser (1986) and Hazelwood v. Kuhlmeier (1988) automatically 

governed public higher education institutions (Bethel v.  Fraser 1986, at 682)8.  

The Court‟s decisions in Fraser and Hazelwood were clearly directed at K-12 

public schools with minor children in attendance9.  Nonetheless, lower courts 

continue to apply the legal principles artic- ulated in Fraser/Hazelwood to higher 

education settings as well, in cases involving both students and faculty 

challenging limits on speech in school sponsored forums10. Based on 

Fraser/Hazelwood these cases recognize authority to regulate school sponsored 

speech much more broadly than individual speech, and only require school 

officials to establish a legitimate educational rationale for limitations on speech in 

school sponsored forums (Dayton 2019, supra note 1 at 158). 

Because members of the university community are not minor children, 

however, university officials must recognize some greater license for adult 

students and faculty concerning, for example, indecent speech, i.e., 

communication of which is prohibited concerning minors but constitutionally 

protected for adults, especially when the indecent expression is not legitimately 

subject to reasonable time, place, and manner restrictions and genuinely involves 

the communication of protected speech for adults11. 

APPLYING THE TINKER TEST IN PRACTICE 

According to the Court in Tinker, in cases involving student political speech, 

school officials may only limit this speech if they can establish it would 

“materially and sub- stantially interfere with the requirements of appropriate 

discipline in the operation of the school (Tinker v. Des Moines 1969, at 509)”.  

And “where there is no finding and no showing that engaging in the forbidden 

conduct” meets this standard “the prohibition cannot be sustained (Tinker v. Des 

Moines 1969, at 509)”. This required threshold of showing a “material and 

substantial” interference is the Court‟s “Tinker test” used to distinguish between 

student speech that is protected under the First Amendment and student speech 

that is subject to prohibition and punishment by school officials in public 

educational institutions (Dayton 2019, supra note 1, at 146). 

In articulating this standard, the Court provided a benchmark for school 

officials in deciding whether the lawful response to the student speech in question 

was simply to allow the speech or to attempt to intervene to avoid a “material and 

substantial” interference with school discipline and operations. Intervention by 

school officials is lawful when school officials can meet the standard established 

in Tinker (Dayton 2019, supra note 1 at 146). But where exactly is the line 

between protected and unprotected student speech, and what must school officials 

do to comply with the Tinker test? 
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To answer this question, envision a continuum with protected speech at one 

end, and prohibited speech at the other end. At the protected speech end of the 

continuum is speech that is clearly protected by the First Amendment, including 

legitimate political and religious speech that causes no interference with necessary 

order or the operations of the school. At the other end of the continuum is speech 

that is clearly unprotected including obscenity, slander, terroristic threats, and 

other obviously unprotected student speech that directly threatens safety, 

discipline, or school operations.  It is easy for school officials to make decisions 

concerning student speech that clearly falls toward either end of this continuum. It 

is the cases closer to the middle of this continuum that present the greatest 

challenges for school officials in deciding whether to allow the speech or to 

intervene (Dayton 2019, supra note 1 at 146). 

The Tinker standard is the Court‟s attempt to provide guidance for school 

officials and judges in making decisions in these cases nearer the middle of this 

continuum. But while the Tinker standard is a useful general test against which to 

measure whether the speech is protected, the Tinker standard is not a “bright-line” 

test (Dayton 2019, at 147; Dayton 2020, p. 74). Bright-line tests establish a 

definite, clear line between protected and prohibited conduct.  A speed limit sign, 

for example, provides a bright-line test where going over 55 mph is prohibited 

while 55 mph and under is lawful. Instead of providing a bright-line test, the 

Tinker test acts as a standard in the continuum that must be interpreted in the 

unique context in which the speech occurs. This makes the Tinker test more like a 

speed limit sign that requires a speed that is “reasonable and prudent under the 

conditions” rather than providing a definite and absolute limit such as 55 mph 

(Dayton 2020, p. 74). 

For administrative convenience it might seem preferable to have a bright-line 

test for what speech is permissible and prohibited, for example, a definite list of 

permissible and prohibited expressive conduct. The problem, of course, is that in 

human communications context and tone are critically important.  The exact same 

words and conduct may be acceptable in some circumstances and clearly 

unacceptable in others. Further, the human mind is far too creative to be corralled 

within the bounds of such a finite list, and students would quickly find creative 

ways around the listed prohibitions. Bright-line tests are very helpful where 

simple measures are possible, such as measuring the speed of a vehicle, applying 

rules based on the property boundaries of the campus, etc. But a bright-line test is 

unworkable in governing more complex human interactions including student 

speech (Dayton 2020, p. 74). 

A bright-line test for speech would be too simplistic and inflexible to govern 

the com- plexities of human interactions. Additionally, such a rigid test would be 

likely to produce results inconsistent with justice and common sense, punishing 

some speech that should not be punished, and allowing some speech that clearly 

should not be allowed. Instead, the Tinker test requires a common-sense 
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consideration of the facts and circumstances in each case to determine whether 

these facts and circumstances move the speech in question closer to either 

protected or prohibited speech (Dayton 2020, p. 74). 

A careful reading of Tinker and subsequent cases, however, does provide 

some useful guidance in applying the Tinker test (Tinker v. Des Moines 1969). To 

justify limiting individual student speech, school officials must show more than a 

desire to avoid the unpleasantness, discomfort, or minor arguments and 

disturbances that normally occur with the expression of unpopular views.  Further, 

mere speculation or an abstract, undifferentiated fear of disruption will not suffice 

(Tinker v. Des Moines 1969, at 508–912). When challenged, school officials must 

be able to articulate facts and circumstances that would convince a reasonable 

person that a material and substantial interference was likely (Tinker v. Des 

Moines 1969, at 50913). 

As noted earlier, the Tinker test does not require school officials to prove 

there was an actual disruption, nor are school officials required to allow the 

disruption to occur before intervening (Tinker v. Des Moines 1969, at 507). In 

order to justify limiting otherwise protected student speech, the Tinker test 

requires school officials to show through evidence of facts and circumstances that 

they reasonably anticipated a material and substantial interference with 

appropriate discipline in the operation of the school (Tinker v. Des Moines 1969, 

at 509). 

So while the Court noted that the mere “discomfort and unpleasantness that 

always accompany an unpopular viewpoint (Tinker v. Des Moines 1969, at 509)” 

are not sufficiently disruptive to establish a material and substantial interference; 

evidence of violence associated with such conduct; threats of violence; acts of 

intimidation; significant property destruction or vandalism; substantial disorder; 

invasion of the rights of others; or sufficient disruption of the educational process, 

work, order, or discipline of the school would consti- tute a material and 

substantial interference under the Tinker test (Tinker v. Des Moines 1969, at 509). 

In Healy v. James (1972) the Court also recognized the legitimacy of an 

institutional requirement, for any group seeking institutional recognition, to agree 

in advance to comply with reasonable time, place, and manner regulations 

concerning the exercise of free speech on campus: 

Just as in the community at large, reasonable regulations with respect to the 

time, the place, and the manner in which student groups conduct their speech-

related activities must be respected. A college administration may impose a 

requirement . . . that a group seeking official recognition affirm in advance its 

willingness to adhere to reasonable campus law. Such a requirement does not 

impose an impermissible condition on the students‟ associational rights.  Their 

freedom to speak out, to assemble, or to petition for changes in school rules is in 

no sense infringed. It merely constitutes an agreement to conform with reasonable 

standards respecting conduct. This is a minimal requirement, in the interest of the 
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entire academic community, of any group seeking the privilege of official 

recognition. (Healy v. James 1972, at 180–81) 

In summary Tinker v. Des Moines (1969), Healy v. James (1972), and 

subsequent cases teach that the unique context and the totality of the 

circumstances must be considered in each case. Student behavior that might 

constitute a material and substantial interference under one set of circumstances 

may not in another. The Tinker test is a useful guide, but it still requires school 

officials to exercise common sense in dealing with the inevitable and endlessly 

varied disputes over student speech. The Tinker test is both a benchmark for 

lawfully establishing school authority over student speech and a check and 

balance against the potential abuse of that authority (Dayton 2015, p. 170). 

All U.S. jurisdictions are bound by the U.S. Supreme Court‟s decisions in 

Tinker, Healy, and other First Amendment precedents by the Court (Dayton 

2015). In some states, however, state constitutional provisions may provide even 

greater protections for free speech than those recognized under federal law. The 

federal constitution creates a legal floor-level for the protection of rights.  State 

constitutions may, however, provide for protections above and beyond those 

guaranteed under the federal constitution. Where state constitutions provide for 

broader protections of free speech and other rights, state officials must also 

comply with the mandates of their state‟s constitution.   Although private 

institutions are not bound by constitutional mandates, many private educational 

institutions have voluntarily adopted institutional charters, student bills of rights, 

and policies protecting rights to freedom of expression in their campus 

communities. These can become binding as law, as part of the contract between 

the private school and the student. 

THE CONTINUING EVOLUTION OF STUDENT SPEECH LAW IN PUBLIC 

EDUCATIONAL INSTITUTIONS 

Tinker, Fraser, and Hazelwood are considered well-established law. In 

Mahanoy School District v. Levy (2021) the Court‟s most recent case addressing 

student speech rights, the U.S. Supreme Court clarified the application of these 

free speech precedents to off-campus and online student speech. In Mahanoy, B. 

L., a high school student, was not selected for the varsity cheerleading team. 

Reacting in anger and frustration to this decision, B. L. posted on social media 

two photos of her and her friends at a local convenience store with raised middle 

fingers and a photo caption stating: “Fuck school fuck softball fuck cheer fuck 

everything (Mahanoy School District v. Levy 2021, at 2043)”. 

B. L.‟s conduct occurred during the weekend and off-campus.  Other than B. 

L.‟s comments being about school activities, her expression was otherwise 

unrelated to the school.  B. L. only sent these photos to her social media friends.  
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But the photos were eventually shared by others with school officials who 

disapproved of B. L.‟s comments and suspended B. L. from participation in the 

junior varsity cheerleading team. B. L. and her parents challenged the suspension 

as a violation of free speech rights under Tinker. 

In an 8-1 opinion the U.S. Supreme Court ruled in favor of the student, B. L., 

and against the school, vigorously upholding student speech rights and reaffirming 

the Court‟s continuing support for Tinker. Citing Tinker and subsequent related 

precedents the Court stated:  “We have made clear that students do not „shed their 

constitutional rights to freedom of speech or expression‟, even „at the school 

house gate‟ . . . minors are entitled to a significant measure of First Amendment 

protection (Mahanoy School District v. Levy 2021, at 2044)”. 

Recognizing that student speech rights must be balanced with the legitimate 

needs of public schools, the Court stated “we have also made clear that courts 

must apply the First Amendment „in light of the special characteristics of the 

school environment (Mahanoy School District v. Levy 2021, at 204414)‟”. The 

Court recognized these special circumstances included times when school officials 

were acting in loco parentis15, in certain circumstances where student speech was 

indecent, lewd, or vulgar during school assemblies on school grounds (Bethel v. 

Fraser 1986, at 68516), and where speech is likely to cause a material and 

substantial disruption in schools (Tinker v. Des Moines 1969, p. 513). The Court 

noted: “These special characteristics call for special leeway when schools regulate 

speech that occurs under its supervision (Mahanoy School District v. Levy 2021, 

p. 2045)”. The Court declared: 

[W]e do not believe the special characteristics that give schools additional 

license to regulate student speech always disappear when a school regulates 

speech that takes place off campus. The school‟s regulatory interests remain 

significant in some off-campus circumstances . . . . These include serious or 

severe bullying or harassment targeting particular individuals; threats aimed at 

teachers or other students; the failure to follow rules concerning lessons, the 

writing of papers, the use of computers, or participation in other online school 

activities; and breaches of school security devices, including material maintained 

within school computers. (Mahanoy School District v. Levy 2021, p. 2045) 

 

The Court concluded, however, that aside from the vulgar language in a 

clearly off- campus venue, B. L.‟s speech involved criticism of school rules and 

decisions, speech that is protected by the First Amendment, and nothing in this 

case put B. L.‟s speech outside of the protections of the First Amendment: “To the 

contrary, B. L. uttered the kind of pure speech to which, were she an adult, the 

First Amendment would provide strong protection (Mahanoy School District v. 

Levy 2021, at 2046–47)”. The Court further noted: 
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Consider too when, where, and how B. L. spoke. Her posts appeared outside 

of school hours from a location outside the school. She did not identify the school 

in her posts or target any member of the school community with vulgar or abusive 

language. B. L. also transmitted her speech through a personal cellphone, to an 

audience consisting of her private circle of Snapchat friends. These features of her 

speech, while risking transmission to the school itself, nonetheless . . . diminish 

the school‟s interest in punishing B. L.‟s utterance. (Mahanoy School District v. 

Levy 2021, at 2047) 

FREEDOM OF THE PRESS IN PUBLIC EDUCATIONAL INSTITUTIONS 

Freedom of the press holds an exalted role in the establishment and 

advancement of American democracy, with the First Amendment prohibiting any 

law “abridging the freedom of speech, or of the press (U.S. Const. amend.  I)”. 

You can ascertain whether a nation is genuinely a free democracy by examining 

the true status of its citizen press (Dayton 2015, supra note 1, at 67–69; Epps 

2008). Concerning the student press, it must be remembered that today‟s student 

journalist may be tomorrow‟s best hope for exposing cor- ruption, informing the 

public, and speaking for the people through a free press nationally and 

internationally. 

In general, government officials must not interfere with free speech or press. 

There are, however, times and circumstances in which reasonable limitations on 

speech and press are warranted. Government efforts to control journalists and the 

free press generally fall into two categories: Prior restraints and post-publication 

punishments. The constitutional hazards of both prior restraints and post-

publication punishments are that they may dangerously permit government agents 

to improperly abridge free speech and press. Prior restraints prevent free speech 

and press, and post-publication punishments have a chilling effect on free speech 

and press. While both types of controls present constitutional dangers, courts view 

prior restraints as the greater danger, and for this reason prior restraints are 

generally judicially disfavored (Dayton 2015, pp. 183–84). 

In public educational institutions prior restraints historically have manifested 

as ad- ministrators‟ demands that students‟ publications be officially sanctioned 

by the institution and subject to prior review and censorship by school officials. 

Post-publication punish- ments have included student suspensions and expulsions, 

civil suits, and referrals to law enforcement agents for prosecutions. There may 

sometimes be a legitimate basis for these actions.  But under the First Amendment 

government officials have no legitimate role in “protecting” others from the truth 

or protecting themselves from public criticisms; no legitimate rights to use 

government powers and coercive force to hide their own mistakes and 

misconduct; and telling the truth can never be criminalized without risking grave 
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damage to both freedom and public safety. The truth not only sets us free, it helps 

to keep us safe. Legitimate rights of free speech and press must be rigorously 

protected (Dayton 2015). 

Whether speech or press communications are protected or subject to 

reasonable government regulations and sanctions depends on the facts and 

circumstances of the case. In public educational institutions, if the facts and 

circumstances identify communications as individual student speech, the Tinker 

standard applies: School officials may only limit individual student expression if 

they can establish it would “materially and substantially interfere with the 

requirements of appropriate discipline in the operation of the school (Tinker v.  

Des Moines 1969, p.  509)”.  Additionally, “where there is no finding and no 

showing that engaging in the forbidden conduct” meets this standard “the 

prohibition cannot be sustained (Tinker v. Des Moines 1969)”. While prior 

restraints on speech and press are generally disfavored, prior restraints may be 

permitted under the Tinker standard. The Tinker test does not require school 

officials to prove there was an actual disruption, nor are school officials required 

to allow the disruption to occur before intervening (Dayton 2015, supra note 1, at 

147). 

If facts and circumstances identify communications as school sponsored 

speech, school officials have much broader authority concerning these 

communications.  Concerning student expression in public school sponsored 

forums, under the Hazelwood test school officials are only required to establish 

“legitimate pedagogical concerns”, i.e., there was a legitimate educational 

rationale for limiting student speech in the school sponsored forum (Hazelwood v. 

Kuhlmeier 1988). School sponsored forums include school sponsored 

publications, lectures, convocations, performances, athletic events, and other 

expressive activities students and other members of the public would reasonably 

perceive as bearing the “imprimatur of the school (Dayton 2015, supra note 1, at 

158)”. 

Government officials may always apply reasonable time, place, and manner 

(TPM) restrictions to expressive conduct on campus, including student press 

activities.  TPM restrictions are considered reasonable if they are: (1) content 

neutral; (2) narrowly tailored to serve a significant governmental interest; and (3) 

leave open an adequate alternative channel of communication (Dayton 2015, 

supra note 1, at 157). Further, government officials may also limit speech and 

press by establishing a compelling governmental interest for the limitations and 

that no less restrictive alternative exists (Dayton 2015). Concerning actions that 

threaten imminent dangers, for example, as the Court held in Brandenburg v. Ohio 

1969 government officials may act to prohibit and punish acts provoking 

imminent dangers if “such advocacy is directed to inciting or producing imminent 

lawless action and is likely to incite or produce such action (Brandenburg v. Ohio 

1969, at 447)”. 
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But while these latter powers (i.e., proving compelling interests or imminent 

dangers) are available to government officials, school officials rarely have needs 

to exercise the authority recognized under Brandenburg, and can more easily 

apply Tinker, Hazelwood, and reasonable TPM regulations (Dayton 2015, p. 185). 

A public school is not a public street. In most cases school officials may enforce 

more rigorous standards of conduct on students and on campus than could 

constitutionally be enforced on citizens and public areas not under school control 

(Dayton 2015).  Even in state institutions of higher education, the Court in Healy 

v. James 1972 cited Tinker v. Des Moines 1969 in holding that university officials 

do not have to tolerate student activities that breach reasonable campus rules; 

interrupt the educational process; or interfere with other students‟ rights to receive 

an education, recognizing a far more deferential standard of review for school 

officials than is required under the Brandenburg test (Healy v. James 1972). 

Like many other areas of law, significant unresolved issues remain 

concerning the proper boundaries of individual rights and institutional authority 

related to free speech and press. The Court‟s decision in Hazelwood v. Kuhlmeier 

1988, however, is increasingly recognized as the guiding precedent for student 

publications in all public educational institutions, including higher education 

institutions. Retreating from more stringent pro- tections of campus newspapers in 

the 1970s, many lower courts have now embraced Hazelwood as a precedent in 

university student press cases, despite the obvious differences between editors, 

staff, and audiences for a high school and university student newspaper (Dayton 

2015, supra note 95, at 186). Minimizing these distinctions, and following Hazel- 

wood as legal precedent, these courts distinguish between expression that is 

purely private in nature and subject only to general limitations on free speech and 

expression that is sponsored, controlled, or reasonably perceived as attributable to 

the educational institution (Dayton 2015). 

In summary, all expression on campus is subject to some general limits, e.g., 

a purely private publication distributed on campus and not school sanctioned 

would still be subject to reasonable TPM restrictions imposed by school officials. 

Further, student editors and staff are subject to the same rules and limitations that 

apply to all other students. And under Hazelwood, while any censorship based on 

content raises serious First Amendment concerns, in a school sponsored non-

public forum, e.g., a school journalism class, play, etc., reasonable content-based 

limitations may be imposed for legitimate pedagogical purposes. 

CONCLUSIONS 

Viewed together, the Court‟s cases indicate that student speech in public 

educational institutions generally falls into one of two categories: (1) student 

speech involving indi- vidual student expression, as in Tinker v. Des Moines 
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1969, or (2) student speech in school sponsored forums, as in Bethel v. Fraser 

1986 and Hazelwood v. Kuhlmeier 1988. In Tinker the Court declared that to 

lawfully limit individual student speech, school officials must estab- lish that the 

speech would “materially and substantially interfere with the requirements of 

appropriate discipline in the operation of the school (Tinker v. Des Moines 1969, 

509)”. Although school officials may apply reasonable time, place, and manner 

restrictions to all expressive activities, if they cannot establish that the speech 

“materially and substantially” (Tinker v. Des Moines 1969) interferes with 

“appropriate discipline in the operation of the school” (Tinker v. Des Moines 

1969) the speech generally cannot be prohibited or punished consistent with the 

First Amendment. 

Tinker was a 7-2 decision in which the majority of the Court solidly 

endorsed the vigorous protection of free speech rights for students and faculty 

(Tinker v. Des Moines 1969). In Tinker, it was clear that the Court expected 

school officials to take the First Amendment seriously. The Court declared in 

Tinker: “The Constitution says that Congress (and the States) may not abridge the 

right to free speech. This provision means what it says (Tinker v. Des Moines 

1969, at 513)”. The Court established a high burden of proof in Tinker, because 

school officials are being asked to justify silencing what would otherwise be 

protected free speech under the Constitution. But the Court also wanted to make 

clear that school officials had legitimate authority to apply reasonable limits to 

student speech when necessary. The Court‟s “material and substantial 

interference” standard in Tinker attempts to strike a reasonable balance in these 

competing concerns, and to provide some guidance to school officials and judges 

in fairly resolving disputes over these issues (Dayton 2015, supra note 1, at 146–

47). 

Concerning student speech in public school sponsored forums and other 

expressive activities that students and community members might reasonably 

perceive as bearing the “imprimatur of the school” school officials generally have 

much broader discretion to limit student speech.  Where the forum for expression 

is sponsored by the school or reasonably perceived as bearing the imprimatur of 

the school, as in Fraser, and Hazelwood, student expression can be limited based 

on establishing a legitimate educational rationale for limiting the speech (Dayton 

2015). Legitimate educational rationales for limiting speech in a school sponsored 

forum may include, for example, the need to teach civility, limit messages 

inconsistent with legitimate educational goals, teach professional responsibility, 

etc. (Dayton 2015). 

The Court‟s tests in Tinker and Fraser/Hazelwood continue to provide useful 

guidance for school officials, lawyers, and judges in sorting out what student 

speech is protected, what student speech may be prohibited, and in proactively 

establishing lawful policies and practices concerning student speech (Mahanoy 

School District v. Levy 2021). The Court‟s decades long evolution of free speech 
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law has resulted in useful guidance in balancing free speech with legitimate 

institutional needs. Further, the brave actions of persons like Mary Beth Tinker, 

her family, and countless other students and families courageously standing up for 

our First Amendment will continue to assure that school officials and all 

government officials are kept honest and accountable in respecting essential 

human rights of free speech. The law governing student speech will continue to 

evolve, with Tinker as its bedrock foundation (Tinker v. Des Moines 1969). 
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